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(1) Study the performance of inter-
mediaries during the base period, and

(2) Consider the noncontrollable fac-
tors in developing performance stand-
ards.

(c) Publication of standards. The de-
velopment and revision of standards for
evaluating intermediary performance
is a continuing process. Therefore, be-
fore the beginning of each evaluation
period, which usually coincides with
the Federal fiscal year period of Octo-
ber 1–September 30, HCFA publishes
the performance standards as part of
the FEDERAL REGISTER notice describ-
ing the performance criteria issued
under § 421.120(c). HCFA may not nec-
essarily publish the criteria and stand-
ards every year. HCFA interprets the
statutory phrase ‘‘before the beginning
of each evaluation period’’ as allowing
publication of the criteria and stand-
ards after the Federal fiscal year be-
gins, as long as the evaluation period
of the intermediaries for the new cri-
teria and standards begins after the
publication of the notice.

[59 FR 682, Jan. 6, 1994]

§ 421.124 Intermediary’s failure to per-
form efficiently and effectively.

(a) Failure by an intermediary to
meet, or to demonstrate the capacity
to meet, the criteria or standards spec-
ified in §§ 421.120 and 421.122 may be
grounds for adverse action by the Sec-
retary or by HCFA, such as reassign-
ment of providers, offer of a short-term
agreement, termination of a contract,
or non-renewal of a contract. If an
intermediary meets all criteria and
standards in its overall performance,
but does not meet them with respect to
a specific provider or class of providers,
HCFA may reassign that provider or
class of providers to another inter-
mediary in accordance with § 421.114.

(b) In addition, notwithstanding
whether an intermediary meets the cri-
teria and standards, if the cost in-
curred by the intermediary to meet its
contractual requirements exceeds the
amount which HCFA finds to be rea-
sonable and adequate to meet the cost
which must be incurred by an effi-
ciently and economically operated

intermediary, those high costs may
also be grounds for adverse action.

[59 FR 682, Jan. 6, 1994]

§ 421.126 Termination of agreements.
(a) Termination by intermediary. An

intermediary may terminate its agree-
ment at any time by—

(1) Giving written notice of its inten-
tion to HCFA and to the providers it
services at least 180 days before its in-
tended termination date; and

(2) Giving public notice of its inten-
tion by publishing a statement of the
effective date of termination at least 60
days before that date. Publication
must be in a newspaper of general cir-
culation in each community served by
the intermediary.

(b) Termination by the Secretary, and
right of appeal. (1) The Secretary may
terminate an agreement if—

(i) The intermediary fails to comply
with the requirements of this subpart;

(ii) The intermediary fails to meet
the criteria or standards specified in
§§ 421.120 and 421.122; or

(iii) HCFA has reassigned, under
§ 421.114 or § 421.116, all of the providers
assigned to the intermediary.

(2) If the Secretary decides to termi-
nate an agreement, he or she will offer
the intermediary an opportunity for a
hearing, in accordance with § 421.128.

(3) If the intermediary does not re-
quest a hearing, or if the hearing deci-
sion affirms the Secretary’s decision,
the Secretary will provide reasonable
notice of the effective date of termi-
nation to—

(i) The intermediary;
(ii) The providers served by the inter-

mediary; and
(iii) The general public.
(4) The providers served by the inter-

mediary will be given the opportunity
to nominate another intermediary, in
accordance with § 421.104.

§ 421.128 Intermediary’s opportunity
for hearing and right to judicial re-
view.

(a) Basis for appeal. An intermediary
adversely affected by any of the fol-
lowing actions shall be granted an op-
portunity for a hearing:

(1) Assignment or reassignment of
providers to another intermediary.
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(2) Designation of a national or re-
gional intermediary to serve a class of
providers.

(3) Termination of the agreement.
(b) Request for hearing. The inter-

mediary shall file the request with
HCFA within 20 days from the date on
the notice of intended action.

(c) Hearing procedures. The hearing
officer shall be a representative of the
Secretary and not otherwise a party to
the initial administrative decision. The
intermediary may be represented by
counsel and may present evidence and
examine witnesses. A complete record-
ing of the proceedings at the hearing
will be made and transcribed.

(d) Judicial review. An adverse hearing
decision concerning action under para-
graph (a)(1) or (a)(2) of this section is
subject to judicial review in accord-
ance with 5 U.S.C. chapter 7.

(e) As specified in § 421.118, contracts
awarded under the experimental au-
thority of HCFA are not subject to the
provisions of this section.

(f) Exception. An intermediary ad-
versely affected by the designation of a
regional intermediary or an alternative
regional intermediary for HHAs, or an
intermediary for hospices, under
§ 421.117 of this subpart is not entitled
to a hearing or judicial review con-
cerning adverse effects caused by the
designation of an intermediary.

[45 FR 42179, June 23, 1980, as amended at 47
FR 38540, Sept. 1, 1982; 49 FR 3660, Jan. 30,
1984; 53 FR 17945, May 19, 1988]

Subpart C—Carriers
§ 421.200 Carrier functions.

A contract between HCFA and a car-
rier, other than a regional DMEPOS
carrier, specifies the functions to be
performed by the carrier which must
include, but are not necessarily limited
to, the following:

(a) Coverage. (1) The carrier ensures
that payment is made only for services
that are:

(i) Furnished to Medicare bene-
ficiaries;

(ii) Covered under Medicare; and
(iii) In accordance with PRO deter-

minations when they are services for
which the PRO has assumed review re-
sponsibility under its contract with
HCFA.

(2) The carrier takes appropriate ac-
tion to reject or adjust the claim if—

(i) The carrier or the PRO determines
that the services furnished or proposed
to be furnished were not reasonable,
not medically necessary, or not fur-
nished in the most appropriate setting;

(ii) The carrier determines that the
claim does not properly reflect the
kind and amount of services furnished.

(b) Payment on a cost basis. If pay-
ment is on a cost basis, the carrier
must assure that payments are based
on reasonable costs, as determined
under part 413 of this chapter.

(c) Payment on a charge basis. If pay-
ment is on a charge basis, under part
405, subpart E of this chapter, the car-
rier must ensure that—

(1) Charges are reasonable and not
higher than the charge for a com-
parable service furnished under com-
parable circumstances to the carrier’s
policy holders and subscribers; and

(2) The payment is based on one of
the following—

(i) An itemized bill.
(ii) An assignment under the terms of

which the reasonable charge is the full
charge for the service, as specified in
§ 424.55 of this chapter.

(iii) If the beneficiary has died, the
procedures set forth in §§ 424.62 and
424.64 of this chapter.

(d) Fiscal management. The carrier
must receive, disburse, and account for
funds in making payments under Medi-
care.

(e) Provider audits. The carrier must
audit the records of providers to whom
it makes Medicare Part B payments to
assure that payments are made prop-
erly.

(f) Utilization patterns. (1) The carrier
must have methods and procedures for
identifying utilization patterns that
deviate from professionally established
norms and bring the deviant patterns
to the attention of appropriate profes-
sional groups.

(2) The carrier must assist providers
and other persons who furnish Medi-
care Part B services to—

(i) Develop procedures relating to
utilization practices;

(ii) Make studies of the effectiveness
of those procedures and devise methods
to improve them;
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